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MEMORANDUM
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| . Backqgr ound

This is one of eight cases arising from all eged
assaults of fenmale parole violators by a state parole
i nvestigator assigned to return themto state prison. Plaintiff
has asserted agai nst defendants Barone and Zappan cl ai ns under 42
U S.C 88 1983, 1985 and 13981 and suppl enental state-law cl ains
for negligence and intentional infliction of enotional distress.

Presently before the court is the notion of defendants
Barone and Zappan for sunmary judgnent.

1. Legal Standard

In considering a notion for summary judgnment, a court
determ nes whet her "the pl eadi ngs, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue of
material fact and that the noving party is entitled to judgnent

as a matter of law" Fed. R Cv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 247 (1986); Arnold Pontiac-GMC, Inc.




V. Ceneral Mtors Corp., 786 F.2d 564, 568 (3d Cr. 1986). Only
facts that may affect the outcone of a case are "material."
Anderson, 477 U. S. at 248. Al reasonable inferences fromthe
record are drawn in favor of the non-nmovant. |d. at 256.

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the

non- novant nust then establish the exi stence of each el enent on

which it bears the burden of proof. J.F. Feeser, Inc. v.

Serv-A-Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990) (citing

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)), cert.

denied, 499 U. S. 921 (1991). A plaintiff cannot avert summary
judgnment with specul ation or conclusory allegations, but rather
must present evidence fromwhich a jury could reasonably find in

his favor. Ri dgewood Bd. of Educ. v. NE. for ME. , 172 F. 3d

238, 252 (3d Cir. 1999).
I11. Facts

From t he conpetent evidence of record, as
uncontroverted or otherwise in the light nost favorable to
plaintiff, the pertinent facts are as foll ow

Plaintiff was a parolee. On Septenber 26, 1995, she
was being returned to a state prison after violating the terns of
her parole. Defendant Gslick, a retired Phil adel phia police
of ficer, was one of two parole investigators assigned to

transport her back to prison. The other parole investigator so



assi gned was Heriberto Sanchez.! M. Gslick is no |onger

enpl oyed by the Pennsyl vania Board of Probation and Parol e,
havi ng been term nated as a result of the events which formthe
basis of this action and the related cases. M. Barone is and
was in 1995 the Board of Probation and Parol e Northeast Unit
Par ol e Supervisor. M. Barone was the supervisor for Messrs.
Gslick and Sanchez. M. Zappan, currently retired, was in 1995
t he Phil adel phia Deputy District Director for the Board of
Probati on and Parol e.

At the beginning of plaintiff’s trip back to prison,
she and the other parole violators, all of whomwere wonen, were
chained at the wists and ankles to prevent them from novi ng.

M. Oslick subsequently released plaintiff and the other wonen
fromtheir handcuffs. Wile driving the van to the state prison
in which plaintiff was to be reincarcerated, M. Gslick began
touching plaintiff’s left leg. Plaintiff told M. Gslick at

| east twice to stop. M. Oslick told plaintiff she | ooked "good

enough to eat," and asked plaintiff and another fenmal e parol ee
whet her they were wearing brassieres. Both wonen told himthat
they were. M. Oslick asked if he could see their breasts. Both

wonen told himthat he could not.

1 M. Sanchez was originally naned as a defendant but was
di sm ssed as a party by stipulation of counsel on January 14,
1999.



M. Oslick stopped the van at a gas station to allow
one of the other wonen to use a restroom \Wile parked, M.
Gslick rubbed plaintiff’s legs wiwth his hands. He slid a hand
under plaintiff’s shorts and placed a finger in her vagina.
Plaintiff nmoved away from M. Gslick and told himnever to do
that again. M. Oslick grabbed plaintiff’s hand and placed it on
his penis. M. GCslick told plaintiff that he wanted to have
sexual relations with her but that "everything is not for
everybody." M. GCslick gave plaintiff a note with his nane and
of fice tel ephone nunber and suggested that plaintiff tel ephone
hi m

The Board provided instruction to parole investigators
on the proper nethods of transporting prisoners and on its policy
agai nst sexual harassnent generally. There is no evidence that
parol e investigators were specifically instructed not to nol est
or sexually assault prisoners in their custody.

The Board had a policy that, when possible, at |east
one agent transporting prisoners should be of the sane gender as
the prisoners. Because mal e agents out nunbered fenal e agents by
nore than ten to one, however, it was often not possible to
assign a female agent to fenmal e prisoners.

M. GCslick had been reprimanded in 1993 by then Deputy
District Director Daniel Solla for an incident in which he told a

mal e col l eague to "kiss [his] ass" and then dropped his pants.



This occurred in the presence of several female coworkers and
"clients," presumably parolees. M. Oslick’s witten reprimand
war ned that his conduct was "unprofessional and unacceptabl e" and
t hat any such behavior in the future would result in nore severe
disciplinary action. Messrs. Barone and Zappan | earned about
this shortly thereafter. Harold Shalon, the District director,
had received conplaints fromstaff that M. OGslick was
argunentative and a frequent conplainer. M. Sanchez consi dered
M. OCslick an occasionally annoying and argunentative co-worker
wth a bad attitude. He reported to Messrs. Barone and Zappan on
one occasion, and possibly a second, prior to Septenber 1995 that
M. OCslick had told i nappropriate sexually explicit jokes to
femal e parol ees.

Upon learning that M. Gslick nmay have inappropriately
touched one or nore of the fenale parolees entrusted to his
custody, M. Shalon pronptly initiated an inquiry on Cctober 6,
1995 and referred the matter for investigation to the Ofice of
| nspector Ceneral. The investigation was concl uded and M.
Gslick was termnated wwthin ten weeks. |t is uncontroverted
t hat Messrs. Zappan and Barone had no know edge that M. Gslick
may have i nappropriately touched a female prisoner before the
initiation of the inquiry and disciplinary proceedi ngs by M.

Shal on i n Cctober 1995.



Plaintiff’s clainms agai nst defendants Barone and Zappan
are prem sed on their allegedly allowng M. Gslick to transport
femal e parol ees despite knowi ng of his propensity for engaging in
sexual |y i nappropriate conduct.

I V. Di scussi on

A. | Muni ty
1. El event h Anendnent

Plaintiff asserts clains against defendants Barone and
Zappan both in their official and individual capacities. The
El event h Amendnent bars citizen suits agai nst unconsenting states

in federal courts. See Weeling & Lake Erie Ry. Co. v. Public

Uility Commin of Com of Pa., 141 F.3d 88, 91 (3d G r. 1998).

Pennsyl vani a does not consent to suit in federal court. See 42
Pa. C.S. A 8 8521(b). The Pennsyl vania Board of Probation and
Parole and its enployees in their official capacities are an arm
of the Commonwealth entitled to El eventh Anmendnent inmmunity. See

Powel | v. Ridge, 1998 W. 804727, *8 (E.D. Pa. Nov. 19, 1998);

Chl adek v. Com of Pa., 1998 W. 54345, *4 (E. D. Pa. Jan. 29,

1998); Canady v. Pennsylvania Bd. of Probation and Parole, 1988

W 127690, *1 (E.D. Pa. Nov. 28, 1988); Ahnmed v. Burke, 436 F

Supp. 1307, 1311 (E.D. Pa. 1977); Reiff v. Com of Pa., 397 F

Supp. 345, 350 n.2 (E.D. Pa. 1975).
The only exceptions to El eventh Amendment inmmunity

occur when Congress has pernissibly abrogated it or when state



officers are sued for prospective injunctive or declaratory

relief. See Wheeling & Lake Erie Ry. Co., 141 F.3d at 91.

Congress has not abrogated El eventh Anendnent immunity for any of

plaintiff's federal clains. See WIIl v. Mchigan Dep't of State

Police, 491 U S. 58, 66 (1989) (8 1983); Rounds v. Oregon State

Bd. of Higher Educ., 166 F.3d 1032, 1035 (9th Gr. 1999);

Fitzpatrick v. Com of Pa., Dep’t of Transp., 40 F. Supp. 2d 631,

635 (E.D. Pa. 1999); Rucker v. Hi gher Educ. Aid Bd., 669 F.2d

1179, 1184 (7th Gir. 1982) (8 1985); Estes-El v. State Dep’'t of

Mbtor Vehicles Ofice of Administrative Adjudication Traffic

Violation Bureau, 1997 W. 342481, *3 (S.D.N. Y. June 23, 1997)

(sane); Boykin v. Bloonsburg Univ. of Pa., 893 F. Supp. 378, 394

(MD. Pa. 1995) (8§ 1983 and 1985), aff’d, 91 F.3d 122 (3d Gir.

1996), cert. denied sub nomMrin v. Eyerly, 519 U S. 1078

(1997); Dolin on behalf of N.D. v. Wst, 22 F. Supp. 2d 1343,

1350 (M D. Fla. 1998) (88 1983 and 13981). Plaintiff is seeking
only nonetary danages.
Congress al so has not abrogated the states’ Eleventh

Amendnent immunity as to state-law clains. See Pennhurst State

Sch. & Hosp. v. Halderman, 465 U.S. 89, 100 (1984); Randol ph v.

Rodgers, 170 F.3d 850, 859 (8th Cr. 1999) (El eventh Anendnent
precl udes federal court fromordering state officials to conform

their conduct to state |aw); Mascheroni v. Bd. of Regents of

Univ. of Calif., 28 F.3d 1554, 1560 (10th Cir. 1994); Blake v.




Papadakos, 953 F.2d 68, 73 n.5 (3d Cr. 1992) ("federal courts
have no jurisdiction to review state officials' conpliance with
state law').
2. Sovereign imunity

Def endant s Barone and Zappan al so assert that the
doctrine of sovereign immunity bars plaintiff’s state-law clains
against themin their individual capacities. The doctrine of
sovereign imunity bars damage clains for state-law torts agai nst
enpl oyees of Commonweal th agencies acting within the scope of
their duties, except for several narrow enunerated exceptions.
See 1 Pa. C.S.A 8 2310; 42 Pa. C. S. A 8§ 8522; Tinson V.

Commonweal t h, 1995 W. 581978, *7 (E.D. Pa. Cct. 2, 1995); Holt v.

Nort hwest Pa. Training Partnership Consortium Inc., 694 A 2d

1134, 1140 (Pa. Conmmw. 1997); La Frankie v. MKklich, 618 A 2d

1145, 1149 (Pa. Conmmw. 1992) (en banc); Yakowi cz v. MDernott,

548 A 2d 1330, 1332-33 (Pa. Commw. 1988), appeal denied, 565 A 2d

1168 (Pa. 1989).
Sovereign imunity applies to intentional and negli gent

torts. See Pierce v. Mntgonery County Opportunity Board, |nc.

884 F. Supp. 965, 972 (E.D. Pa. 1995) (intentional torts); Shoop

v. Dauphin County, 766 F. Supp. 1327, 1334 (MD. Pa.), aff’d,

945 F.2d 396 (3d Gir. 1991), cert. denied sub nom Shroy v. Shoop,

502 U.S. 1097 (1992); Holt, 694 A 2d at 1140 (intentional torts

including intentional infliction of enotional distress); La



Frankie, 618 A 2d at 1149; Bufford v. Pa. Dep’'t of Transp., 670
A.2d 751, 753 (Pa. Commw. 1996) (Commonweal th agency enpl oyees
not |liable for negligent acts except those wi thin enunerated

statutory exceptions); Cdark v. Southeastern Pennsylvania Transp.

Auth., 691 A 2d 988, 992 (Pa. Commw.) (failure to train or
properly supervise subordi nate not wi thin enunerated exceptions

to sovereign imunity), appeal denied, 704 A 2d 640 (Pa. 1997).

Sovereign immunity applies to clains asserted agai nst
Commonweal th officials in their individual capacities. Unlike
enpl oyees of nunici pal agencies who remain |iable for intentional

torts, see |Illiano v. day Tp., 892 F. Supp. 117, 121-22 (E. D

Pa. 1995), enpl oyees of Commonweal th agencies are i nmune from

liability even for intentional torts. See La Frankie, 618 A 2d

at 1149 (abrogating prior holding that enpl oyee of Board of
Probati on and Parole could be |liable for acts which constituted
"Wl | ful m sconduct").

None of the narrow enunerated exceptions to sovereign
immunity -- vehicle liability, nedical-professional liability,
liability arising fromthe Comonwealth’s control of personal
property, real property or animals, liability relating to state
i quor store sales, the National Guard or toxoids or vaccines --
apply in the instant case. See 42 Pa. C.S. A 8 8522(b).

3. Qualified imunity

Def endants al so assert qualified imunity. Governnent



officials performng discretionary functions generally are
entitled to qualified immunity and are "shielded fromliability
for civil damages insofar as their conduct does not violate
clearly established statutory or constitutional rights of which a

reasonabl e person woul d have known." See WIlson v. Lane, 119 S.

. 1692, 1696 (1999) (quoting Harlow v. Fitzgerald, 457 U S

800, 818 (1982)); Rouse v. Plantier, --- F.3d ---, 1999 W

432594, *4 (3d Gr. June 29, 1999); Inre Gty of Philadelphia

Litig., 158 F.3d 711, 716 (3d Gr. 1998).

The Ei ghth Amendnent right of a convicted prisoner not
to be sexually assaulted by a guard and the due process right to
freedomfrominvasion of bodily integrity were clearly
established rights of which a reasonable official would have

known in 1995. See Hovater v. Robinson, 1 F.3d 1063, 1068 (10th

Cir. 1993) (prisoner has constitutional right to be secure in her

bodily integrity and free fromattack by guards); Stoneking v.

Bradford Area School Dist., 882 F.2d 720, 726 (3d Gr. 1989),

cert. denied sub nomSnmith v. Stoneking, 493 U S. 1044 (1990).

See also Sutton v. Utah State School for Deaf and Blind, 173 F. 3d

1226, 1241 (10th G r. 1999) (clearly established in 1995 that
state supervisor may be liable for failing to take appropriate
steps to prevent sexual assaults by subordi nates on persons for

whose safety state was responsible); Butler v. Dowd, 979 F.2d

661, 675 (8th Cir. 1992) (en banc) (prisoners have clearly

10



established constitutional right to be free of sexual attacks of
whi ch a reasonabl e prison official would be aware).

| nsofar as the evidence would permt a finding that M.
Barone and M. Zappan were deliberately indifferent to a risk
that M. Oslick would sexually assault fenale parolees with whom
he came into contact, these defendants would not be entitled to
qualified i mmunity.

B. Prison Litigation Reform Act

Def endant s Barone and Zappan al so assert that
plaintiff’s clains are barred by the Prison Litigation Reform Act
(PLRA), 42 U.S.C. § 1997e. Anong other things, the PLRA bars
"prisoners" frombringing actions in federal court for nental or
enotional injuries suffered in custody w thout a prior show ng of
physical injury. See 42 U S.C. § 1997e(e). A "prisoner" for
PLRA purposes is a person who is incarcerated or detained at the

time he files suit. See Kerr v. Puckett, 138 F.3d 321, 323 (7th

Cr. 1998) (8 1997e(e) does not apply to felon who is no |onger

incarcerated); Geig v. Goord, 169 F.3d 165, 167 (2d Cr. 1999)

(per curianm) (adm nistrative exhaustion requirenment of 8 1997e(a)
does not apply to prisoners who file suit after release from

confinenent); Doe, by and through Doe v. Washi ngton County, 150

F.3d 920, 924 (8th Cr. 1998) (8§ 1997e(d) limtation on attorney
fees not applicable to plaintiffs who are not "prisoners" when

they file suit).

11



Def endant s have produced no evidence to show t hat
plaintiff was incarcerated or detained when she initiated this
action. It appears fromplaintiff’s conplaint that at the tine
she initiated this action she was residing in Gernmantown, a
residential section of Philadel phia which has no prison facility.

C. Plaintiff’'s clains

1. § 1983 clains

Plaintiff has asserted cl ains under 8 1983 agai nst
def endants Barone and Zappan for "failure to protect” her and for
depriving her of the Ei ghth Anmendnent right to be free from cruel
and unusual punishnment, of the Fourteenth Anendnent right to
equal protection and of unspecified "liberty interests."?

A supervisor is liable for a constitutional violation
commtted by a subordinate only if the supervisor participated in

the violation or directed, encouraged, condoned or know ngly

2 Plaintiffs argue that Messrs. Barone and Zappan are
i abl e under the "state-created danger" theory. The "state-
created danger" doctrine is used to attribute to the state a duty
to protect persons in circunstances in which there otherwise is
no duty. See Kneipp v. Teider, 95 F. 3d 1199, 1211 (3d Gr.
1996). It is an exception to the general rule that the due
process clause does not inpose a duty on the state to protect the
safety and security of the citizenry. Resort to such an
exception obviously is unnecessary with regard to persons in
state custody to whomthe state clearly owes a duty to protect.
See DeShaney v. Wnnegabo County Dept. of Social Svces., 489 U.S.
189, 199-200 ("when the State takes a person into its custody and
hol ds himthere against his will, the Constitution inposes upon
it a corresponding duty to assune sone responsibility for his
safety and general well-being”); Young v. Quinlan, 960 F.2d 351,
362 (3d Gir. 1992).

12



acqui esced in the subordinate’s actions. See Baker v. Monroe

Twp., 50 F.3d 1186, 1190-91 & n.1 (3d Cr. 1995). The supervisor
must have acted with deliberate indifference to the
constitutional rights of persons with whomthe subordinate cane

into contact. See Doe v. Tavylor Indep. Sch. Dist., 15 F.3d 443,

453-54 (5th Gr.) (sane deliberate indifference standard
applicable to nunicipalities applies to supervisory liability

under 8§ 1983), cert. denied sub nom Lankford v. Doe, 513 U. S. 815

(1994): Sanple v. Diecks, 885 F.2d 1099, 1117-18 (3d Gir. 1989)

(sane).

A "failure to train may anount to deliberate
i ndi fference where the need for nore or different training is
obvi ous, and i nadequacy very likely to result in violation of

constitutional rights.” Carter v. City of Philadelphia, --- F. 3d

---, 1999 W 250771, *13 (3d Cr. Apr. 28, 1999). The "need for
nmore or different training [nust have been] so obvious, and the

i nadequacy so likely to result in the violation of constitutional
rights" that the pertinent policy nmaker or supervisor could
"reasonably be said to have been deliberately indifferent to the

need." Gty of Canton, Ghio v. Harris, 489 U S. 378, 390 (1989);

Mark v. Borough of Hatboro, 51 F.3d 1137, 1154 (3d Gr.), 516

U S. 858 (1995); Faulcon v. Gty of Philadel phia, 18 F. Supp. 2d

537, 543 (E.D. Pa. 1998). A supervisor is liable for failing

properly to train or control a subordinate only if the supervisor

13



knew cont enpor aneously of the offending incident or knew of a
prior pattern of simlar incidents or circunstances and acted in
such a manner as reasonably could be found to comrunicate a

nmessage of approval to the subordinate. See Montgonery v. De

Si none, 159 F. 3d 120, 126-27 (3d Cr. 1998).

Plaintiff has not shown and does not contend that M.
Barone or M. Zappan knew cont enporaneously that M. Gslick was
sexual ly assaulting plaintiff. They were not present.

Plaintiff contends that because of the 1993 incident in
which M. Gslick dropped his pants while telling a male coll eague
to "kiss ny ass" and the report by M. Sanchez of M. Gslick
telling sexually explicit jokes to femal e parol ees, Messrs.

Bar one and Zappan were "put on notice" that M. Gslick had
"sexual | y-oriented problens.” One cannot reasonably concl ude
fromthis evidence that Messrs. Barone and Zappan were

deli berately indifferent to a risk that M. Gslick would
physically assault a parolee. There is a very significant

di fference between sexually explicit jokes and obscene gestures,
however unpal atable, and commtting a felonious sexual assault.
See 18 Pa. C S. A 8§ 3125. The latter violates the Eighth
Amendnent and the due process right to bodily integrity. The

former does not. See, e.d., Barney v. Pulsipher, 143 F.3d 1299,

1310-11 & n.1 (10th G r. 1998) (verbal sexual harassnment does not

vi ol ate Ei ghth Amendnent).

14



Moreover, there is no evidence that even this |ess
egr egi ous conduct was condoned. M. Gslick was formally
repri manded for "unprofessional and unaccept abl e" behavi or and
warned that any further such incidents would result in nore
severe disciplinary action. One sinply cannot reasonably
conclude that M. Barone, M. Zappan or any supervi sor approved
of or tacitly encouraged acts of sexual assault, or that there
was an obvious need to train or instruct M. Gslick, a retired
Phi | adel phia police officer, that sexually assaulting a fenal e
parole violator in his custody was inproper and illegal.

Mor eover, a supervisor can be held liable for failing
adequately to train a subordinate only if the deficiency actually

caused the plaintiff’s infjury. See Reitz v. County of Bucks, 125

F.3d 139, 144 (3d Cr. 1997). There has been no show ng that M.
Gslick’s conduct resulted fromany failure to train himor indeed
that he did not al ready appreciate the inpropriety of the type of
conduct alleged. 1In denying plaintiff’s allegations when
gquestioned by state investigators, M. Oslick acknow edged such
awareness with his colloquial response "I may be stupid but |I'm

not crazy."?3

3 | nsofar as plaintiff appears to argue that § 1983
liability may be predicated on the failure of M. Barone or M.
Zappan to ensure that a fenmal e agent acconpanied plaintiff and
the other fenmale prisoners, the argunent is unavailing. See
Hovater, 1 F.3d 1066-68 & n.4 (no constitutional right of
pri soner to guard of sanme gender and failure to adhere to policy
that fermale officer, if available, should escort fenmale prisoners
wi Il not sustain § 1983 liability).

15



From t he conpetent evidence of record, one cannot
reasonably conclude that M. Zappan or M. Barone acted with
deliberate indifference to plaintiff’s right not to be sexually
assaulted by M. Gslick.

2. 8 1985 claim

To sustain a 8 1985(3) claim a plaintiff nust produce
evi dence from which a reasonable factfinder could find the
exi stence of a conspiracy for the purpose of depriving a person
or class of persons of equal protection of the |laws or equal
privileges and imunities, and an act in furtherance of the
conspiracy whereby a party was injured in his person or property
or was deprived of a right or privilege of a citizen of the

Uni ted St ates. See United Brotherhood of Carpenters & Joiners of

Anerica, Local 610 v. Scott, 463 U S. 825, 829 (1983); R dgewood

Bd. of Educ., 172 F.3d at 253-54.

Def endant s Barone and Zappan correctly suggest "the
record contains absolutely no evidence of racial discrimnation
-- whether individually-directed or class-based in nature" on
their part. Courts, however, have held that 8§ 1985(3) al so
provides a renedy for discrimnation on the basis of gender. See

Lyes v. Cty of Riviera Beach, Fla., 166 F.3d 1332, 1336 (11th

Cir. 1999) (en banc); Libertad v. Wl ch, 53 F.3d 428, 448-49 (1st

Cir. 1995); Volunteer Medical dinic, Inc. v. QOperation Rescue,

948 F.2d 218, 224 (6th Cir. 1991); National O g. For Wnen v.

16



Qperation Rescue, 914 F.2d 582, 585 (4th Gr. 1990), rev'd in

part and vacated in part on other grounds sub nom Bray V.

Al exandria Wonen’s Health Cinic, 506 U S. 263 (1993); New York

State Nat’'l Org. For Wonen v. Terry, 886 F.2d 1339, 1359 (2d Gr.

1989), cert. denied, 495 U S. 947 (1990); Volk v. Coler, 845 F.2d

1422, 1434 (7th Gr. 1988); Novotny v. Geat Anerican Federal

Savings & Loan Ass’'n, 584 F.2d 1235, 1243 (3d GCr. 1978) (en

banc), vacated on other grounds, 442 U. S. 366 (1979); Val anzuel a

V. Snider, 889 F. Supp. 1409, 1420 (D.N.M 1995); Larson v.

School Bd. of Pinellas County, Fla., 820 F. Supp. 596, 602 (M D

Fla. 1993); Chanbers v. OQmha Grls dub, 629 F. Supp. 925, 942

(D. Neb.), aff'd, 834 F.2d 697 (8th Cir. 1986).

Plaintiff asserts that unspecified evidence suggests
that the defendants participated in a "conspiracy of silence" by
allowwing M. GCslick to interact with fermal e prisoners despite
knowi ng that he had a propensity for engaging in sexually
i nappropriate behavi or.

The requi site agreenent or "neeting of the m nds" by
defendants to violate a person’s civil rights may be tacit and
need not be proved by direct evidence. To wthstand summary
judgnment on a 8 1985(3) claim however, a plaintiff nmust produce
evi dence which would permt a reasonable factfinder to conclude
that the alleged conspirators shared "the general conspiratori al

objective [and] that there was a single plan, the essenti al

17



nature and general scope of which [was] known to each person who

is to be held responsible for its consequences.” Simons v. Poe,

47 F. 3d 1370, 1378 (4th Gr. 1995 (quoting Lenard v. Argento,

699 F.2d 874, 882-83 (7th Gr. 1983), cert. denied, 464 U. S 815

(1983)). Fromthe conpetent evidence of record, one cannot
reasonably conclude that M. Barone or M. Zappan shared with M.
Gslick the objective of sexually harassing or assaulting
plaintiff or any other parol ee because of gender, race or any
ot her notivati on.
3. 8§ 13981 claim

The Vi ol ence Agai nst Wnen Act (VAWA) establishes a
"right to be free fromcrines of violence notivated by gender."
See 42 U.S.C. 8§ 13981(b). It provides a cause of action agai nst
a person "who commts a crine of violence notivated by gender and
t hus deprives another of the right." See 42 U S.C. § 13981(c);

Doe v. Hartz, 134 F.3d 1339, 1341 (8th Gr. 1998).

The VAWA defines "crime of violence" in pertinent part
as "an act or series of acts that would constitute a fel ony
agai nst the person” and which "would conme within the neani ng of
State of Federal offenses described in section 16 of title 18,
whet her or not those acts have actually resulted in crimna
charges.” See 42 U.S.C. § 13981(d)(2)(A). Title 18 U.S.C. § 16
defines a "crime of violence" as:

(a) an offense that has as an el enent the
use, attenpted use, or threatened use of

18



physi cal force against the person or property
of another, or

(b) any other offense that is a felony and
that, by its nature, involves a substanti al
ri sk that physical force against the person
or property of another may be used in the
course of conmmtting the offense.

Two courts have held that the civil renedy provision of

the VAWA is unconstitutional. See Brzonkala v. Virginia

Pol ytechnic Institute and State Univ., 169 F.3d 820, 889 (4th

Cr. 1999) (en banc); Bergeron v. Bergeron, --- F. Supp. 2d ---,

1999 W 355954, *12 (M D. La. May 28, 1999). The other courts
whi ch have addressed the issue, however, have found it

constitutional. See, e.q., Ericson v. Syracuse Univ., --- F

Supp. 2d --- 1999 W 212684, *4 (S.D.N. Y. Apr. 13, 1999)
(declining to foll ow Brzonkala and hol ding that civil renedy

provi sion of VAWA is constitutional); Doe v. Mercer, 37 F. Supp.

2d 64, 66 (D. Mass. 1999); Liu v. Striuli, 36 F. Supp. 2d 452,

476 (D.R 1. 1999); Mattison v. dick Corp. of Anerica, Inc., 1998

W 32597, *6 (E.D. Pa. Jan. 27, 1998); Ziegler v. Ziegler, 28 F

Supp. 2d 601, 607-617 (E.D. Wash. 1998): Doe v. Hartz, 970 F.

Supp. 1375, 1423 (N.D. lowa 1997), rev'd on other grounds, 134

F.3d 1339 (8th Cir. 1997); Ansinov v. Lake, 982 F. Supp. 531, 540

(N.D. I'll. 1997) (VAWA civil renedies provision is constitutional
even if not "the only or even the best nmethod available to

Congress to protect the victins of gender-notivated viol ence");
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Seaton v. Seaton, 971 F. Supp. 1188, 1193 (E.D. Tenn. 1997)
(Congress had rational basis for determ ning that violence
agai nst wonen sufficiently affects interstate commerce);

Crisonino v. New York Gty Housing Auth., 985 F. Supp. 385, 396-

97 (S.D.N.Y. 1997): Doe v. Doe, 929 F. Supp. 608, 617 (D. Conn.

1996). In any event, none of the parties have questioned the
constitutionality of the Act.

Accepting that M. Gslick commtted a "fel ony" which
was a "crinme of violence" and assum ng that persons can be |iable
under the VAWA for tacitly aiding or encouraging the comm ssion
of such a crine, one cannot reasonably find fromthe conpetent
evi dence of record that M. Barone or M. Zappan ai ded or
encouraged M. Oslick in assaulting plaintiff. As noted, there
is a significant difference between know edge that a person has
engaged in crude behavior and understanding that he is |likely
commt a physical sexual assault. It would be quite
extraordinary to assune fromthe maki ng of an obscene gesture or
the telling of an unwel cone of f-col or joke, however opprobrious,
that the offending party would Iikely proceed to engage in a
physi cal assault or sexual nolestation.

V. Concl usi on

Plaintiff’s clainms against defendants Barone and Zappan
in their official capacities are barred by the El eventh

Amendrent. Plaintiff’s state-law cl ai ns agai nst defendants

20



Barone and Zappan in their individual capacities are barred by
sovereign imunity. Plaintiff has failed to produce evidence
fromwhich a factfinder reasonably could concl ude that defendant
Zappan or Barone was deliberately indifferent to plaintiff’s
constitutional right not to be sexually assaulted or that they
encour aged, condoned or conspired to further any such conduct.
Plaintiff has not sustained her 88 1983, 1985(3) or 13981 cl ai ns
agai nst these defendants.

Accordi ngly defendants’ notion will be granted. An

appropriate order will be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DI ANNE DI LL : ClVIL ACTION
V.
CARL OSLI CK,
M CHAEL BARONE and :
RONALD ZAPPAN : NO. 97-6753
ORDER
AND NOW this day of July, 1999, upon

consi deration of the Motion of Defendants Zappan and Barone for
Summary Judgnent (Doc. #19) and plaintiff’s response thereto,

consi stent with the acconpanyi ng nmenorandum |T IS HEREBY ORDERED

that said Mdtion is GRANTED

BY THE COURT:

JAY C. VWALDMAN, J.



